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of equity, as adequate damages could be obtained at law. Ten 
years later a similar question was raised in the case of Donell v. 
Bennett (1883) L. R. 22 Ch. D. 835. In that case one of the 
defendants, Cormack, a fish curer, agreed to sell all fish refuse 
to the plaintiff and not to sell to any one else. In violation 
of his contract, he proceeded to sell to the other defendant, 
Bennett. Fry, L. J., granted an injunction on the ground that 
there was an express negative and that he was bound to follow the 
case of Lumley v. Wagner, supra. Aside from this, here was a case 
where money damages would have been inadequate, and as there 
was mutuality the contract could have been specifically enforced. 
Hence it will be seen that the fact that the contracts differ 
as to subject-matter is not a valid distinction. 

In the principal case, we find that the remedy at law would 
be inadequate. The contract was to run for several years and 
there was no possible way of determining how much electrical 
energy the defendant would use. For, as said by Buckley, 
J., the defendant might burn gas and use no electricity at all. 
This statement would seem to imply that there was want of 
mutuality. In the sense that the defendant could not be com- 
pelled to use the plaintiff's electricity, there was a want of 
mutuality. But the defendant alone may set up such a defence ; 
and had he done so, in the principal case he would have been 
met by the answer that the court could and would compel 
the plaintiff to supply electricity, by a decree of specific per- 
formance if necessary. Keith v. Nat. Telephone Co. [1894] 2 Ch. 147; 
/ones v. Parker (1895) 163 Mass. 564. That being so, the case is 
to be sustained as falling within well-recognized doctrines of equity 
jurisdiction. 

The decision may be criticized, however, in that it shows a 
dangerous tendency on the part of the English court, to revert to 
the doctrine of Montague v. Flockton, supra, without giving logical 
reasons for such action. This has been the case in New York. Duff 
v. Russell (1892) 133 N. Y. 678. On the other hand, for a correct 
interpretation of the English cases, seeBurneyv. Ryle eV Co. (1893) 
91 Ga. 701. 

Conflicting Equitable Interests and Purchase for Value. — 
Under what conditions an assignee or transferree of property is a 
bona fide purchaser and therefore protected against prior equities is 
a question that has caused great difference of opinion. The New 
York courts have held that unless value is given at the time and 
upon the faith of the transfer of the legal title itself, the purchaser 
takes subject to all prior equities. Barnard v. Campbell (187 4) 58 
N. Y. 73. On the other hand there are cases asserting that one 
who takes property in payment of any antecedent debt is a pur- 
chaser for value. Taylor v. Blakelock (C. A. 1886) 32 Ch. D. 560, 
569. 

In a recent case an improvement company which was building 
a railroad in the island of Jamaica under a concession from the 



NOTES. 165 

colonial government executed to the plaintiff, the Central Trust 
Company of New York, a mortgage of certain property, including 
its right to receive certain bonds, then on deposit with the colonial 
secretary, as soon as the railroad should be completed. After the 
road was partly built it was found necessary to raise more money, 
and for this purpose an assignment was made to the defendant, the 
Manhattan Trust Company, of the improvement company's interest 
in certain shares of stock in a foreign corporation and also of its 
right to receive the bonds in question. The assignment contained 
a promise on the part of the improvement company to deliver pos- 
session of and title to the bonds as soon as they should be delivered 
by the colonial secretary. Some months later the railroad was 
completed and the bonds indorsed and delivered to the improve- 
ment company. A few days thereafter the bonds were indorsed 
and delivered to the second assignee, the Manhattan Trust Com- 
pany, which was still in ignorance of the plaintiff's prior equity. In 
an action by the Central Trust Company it was held that its right 
to the bonds was superior to that of the Manhattan Trust Company. 
Central Trust Company v. West India Improvement Company et al. 
(1901) 169 N. Y. 314. 

The decision proceeds upon the theory that at the time the bonds 
were delivered to the improvement company the plaintiff's equity, 
being prior in point of time, was superior, and that as regards the 
subsequent passing of legal title the defendant, having given no 
additional value, was in the position of a mere volunteer. On page 
327 we find this proposition: "The instant the improvement com- 
pany received the bonds in negotiable form from the colonial 
authorities the plaintiff acquired the legal title thereto as against 
every one except subsequent purchasers for value and in good faith. " 
That a cestui que trust (and that was essentially the position of the 
plaintiff after the receipt of the bonds by the improvement com- 
pany) has no legal title, no right in rem, is elementary. The plain- 
tiff in this case had a right in personam against the improvement 
company and nothing more. It is equally elementary that a pur- 
chaser for value can get no title where the vendor had none. He 
is protected against equitable but not against legal defenses. Prof. 
Ames, in 1 Harv. L. Rev. 1. Hence if the plaintiff did get legal title 
a subsequent purchaser for value from the improvement company 
would be in no better position than one who had taken the property 
by way of gift. 

Although this proposition is said to be " decisive of the present 
case "• the greater part of the decision proceeds on the assumption 
that the defendant had legal title and the question was therefore 
whether a court of equity would compel it to be given up — in other 
words, whether the defendant would be acting unconscientiously if 
it retained its legal advantage. Judge Cullen, writing the opinion 
of the court, concedes that "after the bonds were delivered in nego- 
tiable form to the Manhattan Trust Company, any person advanc- 
ing money on the security of the bonds would be entitled to pro- 
tection." P. 326. But he says the Manhattan Trust Company 
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itself parted with nothing at the time it received the bonds, and can- 
not therefore hold them as against the plaintiff. This is clearly an 
extension of the doctrine that one who takes property in nominal 
payment of an antecedent debt totally unconnected with the present 
transaction is not a purchaser for value. To maintain that rule is 
one thing; it is quite a different thing to say that one who pays for 
property in advance will be acting unconscientiously if he retains it 
when received. 

The case is treated by the court as one of first impression, the 
only expression of opinion on the precise point which was found 
being a purely gratuitous dictum by Sir George Jessel, M. R., in 
Mum/ordv. Stohwasser (1874) L. R. 18 Eq. 556, 563, quoted with 
approval by Pomeroy, Eq. Jur. § 728, to the effect that a trustee 
"cannot, without receiving value at the time, by committing a 
breach of trust, deprive his own cestui que trust of his rights." 
Later English cases, however, have decided squarely that one who 
takes a legal title in discharge of an obligation to deliver the very 
property for which he has paid in advance, is a purchaser for value. 
London and County Banking Co. v. Nixon [1901] 2 Ch. 231, 257 
(C. A.). 

A possible explanation of such decisions as that in the principal 
case may be that the union of legal and equitable remedies in the 
same tribunals is reacting upon the substantive law, and that the 
judges are, perhaps unconsciously, beginning to regard equitable 
rights as if they were rights in rem. Certainly it is upon that theory 
alone that we can explain the argument of Judge Finch in Fairbanks 
v. Sargent (1889) 117 N. Y. 320, H"], that a prior equitable 
assignee acquired not only the equitable, but the legal title — a legal 
title that was not lost by the transfer of the property from the 
assignor to one who had given no consideration for it, — or the state- 
ment to the like effect by Judge Cullen, quoted supra. 



Limitations as to Area in Contracts in Restraint of Trade. 
— The authorities are unanimous that contracts in reasonable re- 
straint of trade are valid and enforceable ; but they do not agree as 
to what, even in cases that involve practically the same set of facts, 
a reasonable restraint of trade is. Thus the Supreme Court of 
Illinois has recently held that a contract which restrained one 
for twenty-five years from the manufacture or sale of " straw- 
boards, boards and papers which will interfere with the sale and 
consumption of such boards and papers, in the State of Illinois," 
is void and unenforceable, Union Strawboard Co. v. Bonfield (111. 
1901) 61 N. E. 1038 ; whereas the Court of Appeals of New York 
has held that a contract which restrained one for ninety-nine years 
from engaging in "the manufacture or sale of friction matches" 
anywhere in the United States save Nevada and Montana is valid 
and enforceable. Diamond Match Co. v. Roeder (1887) 106 N. Y. 
473. In each case the court considered the same point, viz., 



